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ILUVW ((2& FKDUJH� ,Q ERWK KLV GHSRVLWLRQ WHVWLPRQ\ DQG WKH VHFRQG
((2& FRPSODLQW� 3ODLQWLII VWDWHV WKDW WKH DFFXVDWLRQV RI KDUDVVPHQW DQG
WKHIW WKDW KH DQG 6KLHOGV QRZ DWWULEXWH WR WKH FRHUFLRQ RI %3 PDQDJHPHQW
RFFXUUHG LQ $XJXVW DQG 6HSWHPEHU RI ����� ,W LV UHDVRQDEOH WR FRQFOXGH�
EDVHG RQ WKH VHTXHQFH RI HYHQWV� WKDW D PHHWLQJ LQ ZKLFK %3PDQDJHPHQW
WROG HPSOR\HHV WR ILOH IDOVH FKDUJHV RI WKHIW DQG KDUDVVPHQW DJDLQVW
3ODLQWLII RFFXUUHG ZLWKLQ FORVH SUR[LPLW\ WR WKH GDWHV RI WKH DFWXDO IDOVH
FKDUJHV� 0RUHRYHU� LW LV UHDVRQDEOH WR FRQFOXGH WKDW WKH PHHWLQJ ZLWK %3
PDQDJHPHQW RFFXUUHG DW OHDVW DIWHU WKH ILOLQJ RI WKH ILUVW ((2& FRPSODLQW
LQ )HEUXDU\ ����� ZKLFK ZDV PRUH WKDQ ILYH PRQWKV EHIRUH WKH IDOVH
FODLPV RI KDUDVVPHQW DQG WKHIW ZHUH PDGH� LW ZRXOG DSSHDU LOORJLFDO IRU
DQ HPSOR\HH ZKR LV WKUHDWHQHG ZLWK ORVV RI MRE XQOHVV FHUWDLQ DFWLRQ ZDV
WDNHQ WR ZDLW VRPH ILYH RU PRUH PRQWKV WR DFW DFFRUGLQJO\ WR SUHVHUYH KLV
RU KHU MRE� :H WKHUHIRUH FRQFOXGH WKDW D UHDVRQDEOH MXU\ FRXOG FRQFOXGH
WKDW WKH PHHWLQJV ZLWK %3PDQDJHPHQW UHIHUHQFHG LQ WKH 6KLHOGV DIILGDYLW
RFFXUUHG DIWHU 3ODLQWLII ILOHG KLV ILUVW ((2& FRPSODLQW�
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7KH UHFRUG LV QRW FOHDU� DQG WKH SDUWLHV FDQQRW DJUHH� ZKHWKHU

3ODLQWLII ZDV KLUHG DV D JURXQGVNHHSHU RU D FDVKLHU� :H� KRZHYHU� GR QRW
GHHP WKH UHVROXWLRQ RI WKLV IDFWXDO GLVSXWH HVVHQWLDO WR WKH RSLQLRQ RI WKLV
&RXUW�
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7KH GLVWULFW FRXUW GLVFRXQWHG WKH 6KLHOGV DIILGDYLW EHFDXVH WKH

DIILGDYLW GLG QRW VWDWH ZKHQ WKH WKUHDWV PHQWLRQHG WKHUHLQ RFFXUUHG� 7KH
GLVWULFW FRXUW WKHUHIRUH FRQFOXGHG WKDW WKHUH ZDV QR EDVLV WR LQIHU WKDW
HPSOR\HHV ZHUH WKUHDWHQHG ZLWK ORVV RI WKHLU MREV XQOHVV WKH\ ILOHG IDOVH
DOOHJDWLRQV DJDLQVW 3ODLQWLIIV LQ UHWDOLDWLRQ IRU 3ODLQWLII¶V ILOLQJ RI WKH WZR
((2& FKDUJHV� :H GLVDJUHH ZLWK WKH GLVWULFW FRXUW¶V FRQFOXVLRQ� :KLOH
WKH 6KLHOGV DIILGDYLW GLG QRW JLYH WKH GDWH RQZKLFK WKH FRQYHUVDWLRQV ZLWK
%3PDQDJHPHQW RFFXUUHG� GUDZLQJ DOO UHDVRQDEOH LQIHUHQFHV LQ 3ODLQWLII¶V
IDYRU� DV ZH PXVW� ZH FRQFOXGH WKDW WKH UHFRUG� SDUWLFXODUO\ 3ODLQWLII¶V
((2& FRPSODLQW DQG KLV GHSRVLWLRQ WHVWLPRQ\� VXSSRUWV D FRQFOXVLRQ WKDW
WKH FRQYHUVDWLRQV ZLWK %3 PDQDJHPHQW RFFXUUHG DIWHU 3ODLQWLII ILOHG WKH
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3ODLQWLII DOVR VXEPLWWHG D OHWWHU IURPDQRWKHU IRUPHU HPSOR\HH�(O\VH

%ODNHO\� ZKR VXEVWDQWLDWHG 3ODLQWLII¶V FODLP WKDW %3 PDQDJHPHQW XUJHG
RWKHU HPSOR\HHV WR ILOH IDOVH FKDUJHV DJDLQVW 3ODLQWLII� 7KH GLVWULFW FRXUW
GLVUHJDUGHG WKLV OHWWHU� KRZHYHU� EHFDXVH LW ZDV DQ XQVZRUQ VWDWHPHQW�
3ODLQWLII QRZ DUJXHV WKDW WKH GLVWULFW FRXUW HUUHG LQ VR GRLQJ� :H�
KRZHYHU� FRQFOXGH WKDW WKH GLVWULFW FRXUW SURSHUO\ GLVUHJDUGHG WKH OHWWHU RI
(O\VH %ODNHO\� 6HH 3ROORFN Y� 3ROORFN� ��� )��G ���� ��� Q��� ��WK &LU�
����� �FLWLQJ 'RH Y� (OOLRWW 7UDYHO 	 7RXUV� ,QF�� ��� )��G ���� ������
��WK &LU� ����� �³D FRXUW PD\ QRW FRQVLGHU XQVZRUQ VWDWHPHQWV ZKHQ
UXOLQJ RQ DPRWLRQ IRU VXPPDU\ MXGJPHQW´��� 0RUHRYHU� WKH OHWWHU GLG QRW
TXDOLI\ IRU WKH VWDWXWRU\ H[FHSWLRQ WR WKLV UXOH XQGHU �� 8�6�&� � �����
%ODNHO\¶V OHWWHU ZDV QRW JLYHQ XQGHU WKH SHQDOW\ RI SHUMXU\� FHUWLILHG DV
WUXH DQG FRUUHFW� GDWHG DQG VLJQHG�
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FDSDFLW\ XSRQ D VKRZLQJ WKDW KH RU VKH FRXOG EH FRQVLGHUHG WKH ³DOWHU
HJR´ RI WKH HPSOR\HU� 7KLV &RXUW KDV QRW FOHDUO\ DQG GHILQLWLYHO\ UXOHG RQ
WKLV LVVXH DQG ZH QHHG QRW GR VR WRGD\� 8QGHU WKH VWDQGDUGV VHW IRUWK LQ
RWKHU FLUFXLWV WKDW DOORZ VXSHUYLVRUV WR EH VXHG LQ WKHLU RIILFLDO FDSDFLW\�
3ODLQWLII KDV IDLOHG WRPDNH D VKRZLQJ WKDW %UX]LQD KDG VLJQLILFDQW FRQWURO
RYHU 3ODLQWLII¶V KLULQJ� ILULQJ DQG ZRUNLQJ FRQGLWLRQV VXFK WKDW KH FRXOG
EH FRQVLGHUHG WKH ³DOWHU HJR´ RI %3� 6HH� H�J�� 6DXHUV Y� 6DOW /DNH
&RXQW\� � )��G ����� ���� ���WK &LU� ������

�����!�''� �#&�$�� !��!� !�����"�#!� ��"���� '"��"=�'������ �
��������*����
�������-���2+-�)*�*.��2L.��2LH�A���"��111D*
��$��"�#!����'�������$���!��!����� $#���"#�"#�%���&$#�%���7$
�$���@"��!������R"#��$�$#��������7�$�=�!������"#��$#�$% �"�$#
'"#�!�$�����#�%���!"#���"����!�"'�!�$��� $#���"#�"#�%���&$#*
������"=$�$#��!�$��!�!$��!�!�!$��!�����$����!��!����$�$< #$����
�$'��$�� $% �"�$#� ��� B����  $#�"�� $% �"���&� '"�#� "#�%"#$
 $#�"���=�!����!�$��!�!$��������"�
�������-��� �����-��"���
������-��"�����)������������������+
��"��*C�������!�2LL�A��!�!�"�
������!$#����O�"!�!�"��%�#G��"%�!!$�D�A$% ���������"#�&����D*
/�� !�$� '������ �"�#!� ��G�"=�$�&$��� ��!�$� F

� �"$�� �"!
�"�!������������&��&$�����!�$#$'"#$��"$���"!��$����!�$�'�!"�!�$
��!$# #$!�!�"�������!�''��#&$��!�����"�#!�!"���" !*��;"#$"�$#�
=$��#$�7"����7��	�<!����#���!� #$�$�$�!����$����!����"�$##��$�
7�� $�!�$#� "�#� �"�#!� ��!!��&���� 0��-� "#� !�$�	� #$%$��"�#!*
*!�.������)�����
(�����1�)�0������������H2��*-��IH-��I3+
A3!����#*��11LD*�

��+

�����!�''� ���"� �#&�$�� !��!� ���� ��!�$� F

� #$!����!�"�� ����%
�&����!� 0$'$����!� ��� ��"���� ���$� ��#���$�� ��%%�#�
@��&%$�!*� � 6$� �&#$$*� � ��$� #$�"#�� #$�$���� !��!� �����!�''
 #$�$�!$�� ��''���$�!� $���$��$� !"� �#$�!$� �� &$����$� ����$� "'
%�!$#���� '��!� ��� !"� $���� "'� !�$� $�$%$�!�� "'� �� 
��+�� ��-��
#$!����!�"������%*

�"�$�!�7�������
��+����-������$�"'�#$!����!�"���!�$� ����!�''
%��!� ��"=� !��!� A�D��$�$�&�&$�� ��� ��!���!�� #"!$�!$�����$#
��!�$�F

��A.D�!�$�$<$#���$�"'�!�$� #"!$�!$��#�&�!�=���G�"=��!"
!�$�$% �"�$#��A-D�!�$� ����!�''���''$#$�����$#�$�$% �"�%$�!
��!�"��� ���� AID� !�$#$� ��� �� ������� �"��$�!�"�� 7$!=$$�� !�$


